
RIGHT TO BUY – USE OF DISCRETIONARY POWERS ON REPAYMENT OF DISCOUNT POLICY 

 

1. Scope of the Policy 
1.1 Part 5 of the Housing Act 1985 gives secure tenants the right to buy, at a discount, the 

freehold or long leasehold interest in their homes if they fulfil certain conditions (“Right to 
Buy”). 

 
1.2 This policy deals with requests from former secure tenants of the Council who wish to sell 

the homes they have bought under Right to Buy legislation but are still subject to the 
repayment of discount conditions, and are asking that the Council uses its discretion to 
waive part or all of the discount repayable. 

 
1.3 This policy proposes that the Council’s discretion to waive part or all of the discount 

repayable is exercised only in exceptional circumstances, where the former secure tenant 
can demonstrate that he or she cannot afford to repay part or all of the discount without 
such repayment leading to demonstrable personal hardship. 

 
2. Objectives of the Policy 
2.1 To consider the circumstances of each case in an open, fair and transparent way, taking into 

account Government guidance1.  

 

2.2 To deal with requests fairly and efficiently, and to provide clear guidance to applicants on 

the process and the information that will be required from them.  

 

2.3 To take proper account of the financial implications of a decision not to demand repayment 

of discount.  

 

3. Legal Framework 

3.1 By Section 155 of the Housing Act 1985, a conveyance or lease under the Right to Buy must 

(unless there is no discount) contain a covenant requiring the former secure tenant and its 

successors in title to repay such sum, if any, that the former landlord ‘may demand’ under 

section 155A on the first ‘relevant disposal’ of the property that is not an ‘exempted disposal’ 

within the discount repayment period (currently 5 years beginning with the date of the 

conveyance or grant of the lease under the Right to Buy).    

 

3.2 Section 155A provides that the maximum amount repayable is the same percentage of the 

value of the property at the time of any such relevant disposal as the percentage obtained 

by way of discount by the former secure tenant on acquisition under the Right to Buy. This 

maximum is reduced by one-fifth for each complete year that has elapsed since the date of 

acquisition under the Right to Buy.  In assessing the value of the property at the time of the 

relevant disposal, improvements are generally disregarded.   

 

3.3 Section 159 of the Housing Act 1985 defines a ‘relevant disposal’ as a further conveyance of 

the freehold, an assignment of the lease, or the grant of a lease for a term of more than 21 

years otherwise than at a rack rent.  By sections 163(1) and 163A respectively, it also 

includes:   

                                                           
1 Right to Buy – the use of discretionary powers on repayment of discount, Guidance to local authorities, housing associations and 

other registered social landlords, updated January 2010, and Your Right to Buy Your Home, A guide for tenants of councils, new towns 

and registered social landlords including housing associations, April 2021.  



3.3.1 the grant of an option enabling a person to call for a relevant disposal which is not an 

exempted disposal;  

 

3.3.2 a deferred resale agreement (that is, an agreement into by the former secure tenant 

before the end of the discount repayment period to dispose of the property to a third 

party after the end of that period).   

 

3.4 By Section 160, a disposal is exempted if: 

 

3.4.1 it is a disposal of the whole property to a qualifying person (being a spouse or civil 

partner, or family member resident for the previous 12 months);  

  

3.4.2 it is vested under a will or on an intestacy;   

  

3.4.3 it is ordered within certain family law proceedings;   

  

3.4.4 it is a compulsory disposal; or  

  

3.4.5 it is a disposal of land let with, or used for the purposes of, the property.  

 

3.5 It is clear from language used in Section 155A that former landlords have a discretion as to 

whether to demand repayment of part or all of the discount during the discount repayment 

period.      

 

4. Financial Implications 

4.1 The guidance issued by DCLG envisages that the Council will only exercise its discretion in 

exceptional circumstances and when the former secure tenant cannot afford to repay part 

or all of the discount.  

 

4.2 However, the guidance also requires the Council to consider that in most cases a decision 

not to require repayment of discount will result in a net cost to the public purse.   

Accordingly, in reaching any such decision, the Council should have regard to the fiduciary 

duty that it owes to its charge-payers in respect of the proper stewardship of public monies 

and balance this against the Council’s reasons for waiving repayment of part or all of the 

discount. 

 

5. Situations where discretionary powers may be used 

5.1 It is for the Council to decide if the circumstances of a particular case would justify the 

exercise of discretion under Section 155A.  However the DCLG guidance considers that the 

waiver would be most likely to be justified in circumstances where repayment would lead to 

demonstrable personal hardship, although it may also be justified in other circumstances. 

 

In each case it will be necessary to establish both the facts justifying the move and that such 

a move could not take place unless part or all of the discount repayable were to be waived.  

The following are examples from the DCLG guidance of where the use of discretion may be 

justified. 

 



5.1.1 Where the property owner wishes to move because otherwise he/she and/or other 

family members (especially children) face a demonstrable threat of violence or 

significant harm; for example, due to:  

 Relationship breakdown involving actual or threatened domestic violence.  

 Racial, religious, homophobic or any other kind of harassment.  

 Extreme anti-social behaviour such as persistent drug dealing in a neighbouring 

property. 

 

5.1.2 Where the sudden onset of a severe medical condition or the serious deterioration 

of an existing condition makes a move essential on medical grounds. 

 

5.1.3 Where an early move is essential to return to employment; for instance where the 

homeowner has a firm offer of employment in another area and would be able to 

return to work, either:  

 After long term unemployment; or 

 After having been made redundant, when his/her skills are such that there is no 

prospect of getting another job locally. 

 

5.1.4 Where a traumatic personal event (e.g. sudden bereavement) makes a move 

essential for emotional or psychological grounds. 

 

5.2 In addition, the Council may take into consideration whether requiring the former secure 

tenant to repay all or some of the discount would result in demonstrable financial hardship. 

 

6. Consideration of requests for the exercise of discretion  

6.1 The DCLG guidance requires the Council to have a procedure in place to consider and make 

decisions on requests that discretion should be exercised. Attached to this policy document 

is the procedure that will be put in place to deal with requests for discretion.  

6.2 Requests for discretion to be exercised must be made in writing and must be accompanied 

by clear and objective evidence in support of the request, for example from local police, a 

doctor or psychiatrist and/or an employer.  

6.3 Decisions on each request will be made on the merits of the case by the Cabinet Portfolio 

Holder for Resources.  

 

7. Review Process 

7.1 This policy and procedure will be reviewed annually in March. 

 

8. Revocation 

8.1 This policy and procedure revokes any previous policy and procedure made by the Council 

in relation to potential waiver of RTB discount.    

 

 


